Although there is some testimony that one or more of these complaints
may have resulted in a personal assessment or fine against Mr, Omear
under state law and regulations, the UMWA does not advance an argument
that Mr. Omear, or any other mine management official, suspended Mr. Wise
because of these complaints. Although the grievance record concerning
Mr. Wise's grievance contains a reference to the Union's attempts to .
establish that Mr. Wise was suspended in retaliation for having filed
safety complaints against company personnel (pg, 6, Exh. C-2),
the arbitrator never reached that issue, and at page 20 of his decision
he states as follows:

* * * the Arbitrator finds that the Grievant
in knowingly entering into a dangered-off area
for the purpose of checking on the safety of the
crew assigned to effect repairs, although in con-
travention of the directions of Superintendent
Omear to quit: the area, was nevertheless acting
in his official capacity and protected against the
suspension sanction,

In light of the foregoing, the Arbitrator
finds it unnecessary to consider the Union's con-
tentions that the sanction violated the Federal Mine
Safety and Health Act of 1977, as amended, and that it
was imposed because of the Grievantrs filing of
complaints ov violations of the mine safety code of
the State of West Virginia.

I am in agreement with Consol's view of the limited issue in this
case; namely, whether Mr. Wise's entry into an area of the mine which had
been "posted" or "dangered-off" was protected activity.  The thrust of.
Mr, Wise's discrimination complaint throughout this proceedings is his
belief that he has a right to go anywhere in the mine in his capacity
as a committeeman, including areas that have been.closed down by mine
management, and he has not claimed, nor has he produced any evidence,
to support any claim that the action taken against him by Gonsol was in
retaliation for his filing of safety complaints. Nor has he advanced
any arguments or evidence that mine management harrassed, threatened, or
otherwise intimidated him for his safety activities,

There is no question that representatives of miners are afforded
many .rights and protections under the Act.  They are free to request
mine inspections or file complaints if they believe that a violation has
occurred or dangerous conditions are present in the work environment, They
are free to accompany mine inspectors on their inspection tours, at no
loss of pay or other compensation. As miners, they are also free to refuse
to work under unsafe conditions, and may leave their work area if they
believe they are exposed to safety or health hazards.  In addition, .they
are insulated from reprisals, intimidation, or harrassment by mine
operators because of the exercise of these and other rights protected under
the Act, and by the case law.  In addition, pursuant to the existing Wage
Agreement between miners and the industry, miners are assurred of a safe and
healthful place to work, and the safety and health committees are afforded
many rights, as well as responsibilities.
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